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Written Submissions for the Accused J. S. Tissainayagam

1. The offences said to have been committed by the Accused are listed

as charges 1, 2, and 3 in the Indictment.

2. Charge 1 and 2 of the Indictment relate to a conspiracy to commit

the offence with persons unknown to the Prosecution  (Charge 1)

and the commission of the offence (Charge 2).

Charge 1-

jrAI 2006 lajQ cqks ui 01 jk osk yd jrAI 2007 la jQ cqks ui 01jk

osk w;r ld,iSudj ;=, oS fuu wOslrKfha n, iSudj ;=< msysgs fld<U

ysoS hqIau;d meusKs,a, fkdo;a wka wh iu. hus wmrdOhla isoq lsrSu fyda

isoq  lsrSu  ioyd  jrolg wkqn, oSfus  oS  fyda  wkqn, oSu  ioyd  fmdoq

wruqKla iys;j l,ska  iusu;hla  fyda  ms,sfh, jSula  we;sj fyda  ke;sj

tkus hus lshjkq ,nk ke;fyd;a lshjSug woyia lrkq ,enQ jpk u.ska

fyda ix{d u.ska fyda oDYH ksfhdack u.ska fyda wkHdldrfhka idyisl l%shd

we;sjSug  ie,eiajSfuka  fyda  we;sjSug  ie,eiajSug  woyia  lsrSfuka  tkus

cd;sjdoS ye.Sus wejsiafik wdldrfha f,aLKhla jk North Eastern Monthly

i.rdj  ixialrKh  lsrSu"  uq¨Kh   fyda  fnodyerSu  ioyd  wmrdOh

isoqlsrSug fyda wkqn, oSug tl. jQ nejska hqIau;d meusKs,a, fkdo;a wka

wh iu. by; lS wmrdOh isoq lsrSug l=uka;%Kh l< njo tlS l=uka;

%Kfha m%;sM,hla jYfhka tlS wmrdOh isoq lr we;s nejska hqIau;d oKav

kS;s ix.%yfha 113^wd& iy 102 jk j.ka;sh iu. lshfjk 1988 wxl 22

iy 1982 wxl 10 orK mk;a j,ska ixfYdaOs; 1979 wxl 48 ork ;

%ia;jdoh je<elajSfus ^;djld,sl jsOsjsOdk& mkf;a 2^1&^W!& j.ka;sh iu.

lshjshhq;= 2^2&^ii& j.ka;sh hgf;a ovqjus ,ensh hq;= jrola isoql, nj h.

Charge 2- 

by;  lS  fjs,dfjs  oS  ia:dkfha  oS  yd  tu  l%shdl<dmfha  oSu  hqIau;d

lshjkq ,nk ke;fyd;a lshjSug woyia lrkq ,enQ jpk u.ska fyda ix{d

u.ska fyda oDYH ksfhdack u.ska fyda wkHdldrfhka idyisl l%shd we;sjSug

ie,eiajSfuka fyda we;sjSug ie,eiajSug woyia lsrSfuka tkus cd;sjdoS ye.Sus

wejsiafik wdldrfha North Eastern Monthly i.rdj ixialrKh lsrSu uqo
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%Kh fyda fnodyerSu tkus  x  Wmf,aLkfha ioyka ,sms m< lsrSfuka 1988

wxl 22 iy 1982 wxl 10 ork mk;aj,ska  ixfYdaOs;  1978 wxl 48

ork ;%ia;jdoh je,elajSfus ^;djld,sl jsOsjsOdk& mkf;a 2^1&^W!& j.ka;sh

iu. lshjsh hq;= 2^2&^ii& j.ka;sh hgf;a ovqjus ,ensh hq;= jrola isoq l<

njh.

3. The gravamen of Charges 1 and 2 are that an offence under Section

2(1)(h)  of  the  Prevention  of  Terrorism  (Temporary  Provisions)  Act

1979  (PTA)  has  been  conspired/committed  by  the  Accused  by

causing/intending  to  cause  the  commission  of  acts  of  violence  by

inciting communal feelings by words either spoken or intended to be

read or by signs or by visible representations or otherwise, by the

editing,  printing or distributing the North Eastern Monthly magazine,

of which the offending words are contained in schedule “X” to the

Indictment. 

4. The Defence brings to Your Honour’s attention that the Prosecution

has limited it’s case by specifying that violence was caused/intended

to be caused,

a) by the specific offending words in “X” and

b) thereby inciting communal feelings. 

5. Since no evidence was led by the Prosecution, to prove that acts of

violence  was  in  fact  caused  by  the  publication  of  the  alleged

offending  words,  the  accused  cannot  be  convicted  of  causing  the

commission of violence. Therefore the only matter in issue would be

whether the accused intended to cause violence. 

6. The Charge of  conspiracy must  fail  in  limine since the indictment

alleges  conspiracy  with  persons  unknown to  the  Prosecution.  This

therefore  rules  out  the  persons  named  in  the  alleged  confession,

since they have been identified are known to the Prosecution. Since
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no further evidence was led of any conspiracy, the Defence submits

that Charge 1 must fail on this ground alone. 

Intention of the Accused

7. It  is submitted with respect that charges 1 and 2 require positive

proof (beyond reasonable doubt), that the Accused had a particular

intention in mind when he wrote the impugned passages referred to

in Schedule ‘x’ to the indictment.  

8. By contrast the prosecution’s position is that the Accused intended

something other than what is described as an offence when he wrote

the said passages. 

9. Originally, the indictment stated that the intention of the accused

was to  “bring disrepute to the government.” That phrase in the

indictment was deleted by the prosecution at the commencement

of the trial when it realised that such an intention did not constitute

an offence under any law.

(Vide proceedings dated 09.09.2008)

10. However, at the closing submissions the Learned State Counsel very

specifically  asserted  that  the  intention  of  the  Accused,  when  he

wrote the said passages, was to gather evidence to be used at a War

Crimes  Tribunal  subsequently  and  “bring  disrepute  to  the

government.” 

(Vide page 4 of  the proceedings dated 29.05.2009 commencing at

11.30 am; page 05 of the proceedings dated 29.05.2009 commencing

at 11.45 am)

This position of the prosecution was also suggested to many of the

Defence witnesses.

3



(Vide page 13 of the proceedings dated on 23.03.2009 commencing at

11.05 am to Vasudeva Nanayakkara; pages 02, 03, 04, 06, 07 and 15

of the proceedings dated 27.03.2009 commencing at 12.30 pm and

pages 05 and 06 of the proceedings dated 27.03.2009 commencing at

1.05 pm to Manouri  Muttettuwegama; pages 10,  11 and  15 of the

proceedings  dated  06.05.2009  commencing  at  11.50  am  to  Y.K

Hemachandra de Silva; pages 13 and 14 of the proceedings dated on

15.05.2009 and pages 2 and 3 of the proceedings dated 15.05.2009

commencing at 11.15 am to Ven. Baddegama Samitha Thero)

11. So,  the  prosecution  is  charging  the  accused  with  intending  to

cause the commission of  acts of  violence without any evidence

even remotely connected with same, but in the submissions, the

Learned State Counsel states that the intention was a completely

different intention, to wit to record evidence to be used at a war

crimes  tribunal. Therefore  the  Accused  cannot  be  convicted  of

‘intending to cause violence by creating communal feelings, when

according to the prosecution his intention was to record evidence to

be used at  a war crimes tribunal as contended by the Learned

State Counsel.

The relevant part of Charge 1 reads thus- 

‘...tkus  hus  lshjkq  ,nk ke;fyd;a  lshjSug woyia  lrkq  ,enQ  jpk

u.ska  fyda  ix{d  u.ska  fyda  oDYH  ksfhdack  u.ska  fyda  wkHdldrfhka

idyisl  l%shd  we;sjSug  ie,eiajSfuka  fyda  we;sjSug  ie,eiajSug  woyiawe;sjSug  ie,eiajSug  woyiawe;sjSug  ie,eiajSug  woyiawe;sjSug  ie,eiajSug  woyia

lsrSfuklsrSfuklsrSfuklsrSfuka tkus cd;sjdoS ye.Sus wejsiafik wdldrfha f,aLKhla jk  North

Eastern Monthly i.rdj ixialrKh lsrSu" uq¨Kh  fyda fnodyerSu ioyd

wmrdOh isoqlsrSug fyda wkqn, oSug tl. jQ nejska...’ (Emphasis added)

 

12. This is like charging a person with Criminal Breach of Trust, not place

any  evidence  relating  to  Criminal  Breach  of  Trust,  address  Court

stating that the Accused has committed Criminal Defamation (which

is  no more an offence) and hoping that  the Court  would find the

Accused guilty of Criminal Breach of Trust.
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13. In The Queen v Somapala 69 NLR 465 at 467, Sansoni, CJ., stated:

“It seems to us that after Crown Counsel is his address to the

jury asked them to accept Wimalawathie as a truthful witness

– and that is what the words used mean – the appellant was

entitled to the benefit  of that concession.   Crown Counsel,

who must be presumed to know the strength of his case and

the  relevant  facts,  was  entitled  to  choose  to  accept

Wimalawathie’s version on a disputed question of fact.  The

defence was entitled to the benefit of that admission on the

evidence  led  by  the  Crown.   There  was  no  need  for  the

learned  Commissioner  to  deprive  the  defence  of  that

advantage.”

14. Thus, in the instant case too, the Accused must have the advantage

of the clear position taken by the learned State Counsel (who should

be presumed to know the strength of his case), that the intention of

the Accused was to “record evidence to be used at a  war crimes

tribunal” and NOT to “cause violence by inciting communal feelings”

as charged.

15. It is axiomatic principle that the Accused cannot be found guilty of

what he is not charged with. Therefore he cannot be found guilty of

“intending to record evidence to be used at a war crimes tribunal”,

which in any case is not an offence. But in this case, NO evidence of

any intention at all was led by the prosecution.

16. Not  one  witness  for  the  prosecution  even  remotely  mention  or

speculate on the possible intention of the Accused.  This is a far cry

from the requirement of the law as to how an intention ought to be

proved.  
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17. In any case, proof of an intention in a criminal trial must be beyond

reasonable doubt.  That is to say that the prosecution must prove

that the intention and the only intention the Accused could have had

when he wrote those two articles IS the intention that has been made

an offence in Section 2 (1)(h) of the PTA.

18. In R v Steane [1947] KB 997 at 1004, Lord Goddard said:

“No  doubt,  if  the  prosecution  prove  an  act  the  natural

consequences of which be a certain result and no evidence or

explanation  is  given,  then a jury  may,  on proper direction,

find that the prisoner is guilty of doing the act with the intent

alleged. But, if, on the totality of the evidence, there is room

for more than one view as to the intent of the prisoner, the

jury should be directed that it is for the prosecution to prove

the intent to a jury’s satisfaction [sic], and if, on a review of

the whole evidence, they either think that the intent did exist

or they  are left  in doubt as  to the intent,  the prisoner is

entitled to be acquitted.” (emphasis added)

19. The prosecution did not even attempt to place before Court that the

Accused had any intention at all (leave alone the intention to cause

acts of violence).  The Police Officers expressly stated that they did

not have the proficiency of language to even comprehend what is

stated in the said 2 passages (Vide pages 2 and 5 of the proceedings

dated 03.02.2009 commencing 11.55 am). The prosecution had miles

to go before they could have dreamt of calling on the Court to even

consider these charges against this Accused. 

20. Leaving aside any comments on the possible intention of the Accused

when the witnesses cannot even fathom what the passages actually

state,  can  the  prosecution  go  ahead  and  invite  Court  to  proceed

further?   We  respectfully  submit  that  acting  responsibly,  the
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prosecution  ought  to  have abandoned this  case  at  that  stage  and

informed Court that they do not have evidence to prove the charges.

21. The circumstances that led to the arrest of this Accused also throw

some light on whether he can even be charged with these offences.

According to the prosecution he was arrested at the  TID when he

went to visit some colleagues who had been arrested the previous

day.  The police obviously did not have any grounds or suspicion that

the  Accused  had  committed  any  particular  offence,  but  merely

arrested him out of habit, of first arresting someone and then looking

to see if  he or  she  might  have committed some offence  in  some

statute.  Even if the prosecution version that the police went looking

for this Accused earlier is to be believed, still there is no disclosure

as to what offence they thought he had committed at that time.  

22. After  the  said  illegal  arrest  when  the  police  went  on  a  fishing

expedition  hoping  to  find  some  offence  the  Accused  might  have

committed, all they did was seize several issues of the North Eastern

Monthly.  Even at that stage no police officer could have entertained

any reasonable suspicion of the commission of any offence since the

arresting officer witness Pushpalal stated to court under oath that

he did not understand what was written in those magazines.

(Vide page 2 and 5 of the proceedings dated 03.02.2009 commencing

at 11.55 am)

23. Thus  even  if  the  said  magazines  contained  material  that  were

prohibited by law to publish (for example: obscene publication), still

the witness could not be arrested since the police officer did not

understand the contents.  But here the prosecution claims that it has

proved, not an illegal publication, but what was in the mind of the

author, through a witness who cannot even read what is published!  
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24.What  was  required  of  the  prosecution  was  to  at  least  attempt

through a witness who could say that he was able to read the mind of

the author of those passages or at the minimum say that if anyone

wrote those passages, by the very nature of that writing, the only

intention he could have had was what is described in the offence,

which is called ‘the natural consequence test’.

25. In our respectful submission, the prosecution in this case has done

much worse than what has been submitted above.  It has taken up

the position that this Accused has been charged with this  offence

only because he is an Ethnic Tamil.   The prosecution suggested to

at least three of the defence witnesses that the said passages in

Schedule ‘X’ were critical of the Army (which was described as the

Army belonging only to the Sinhalese) and since the writer was a

Tamil, the Sinhalese would be provoked in anger against this Tamil

writer.  

(Vide  pages  16  and  17  of  the  proceedings  dated  23.03.2009

commencing at 11.05 am; pages 14, 15, 16, 17 of the proceedings

dated 27.03.2009 commencing at 12.30pm; pages 01, 02, 09, 10 of

the proceedings dated 27.03.2009 commencing at 1.05  pm; and in

particular pages 09, 11, 12 and 14 of the proceedings at 06.05.2009

commencing at 11.05 am; pages 2, 3, 5-8 of the proceedings dated

15.05.2009 commencing at 11.15 am)

26. This is the clear  stance shamelessly taken by the prosecution: (1)

that the Sri Lankan Army is “Sinhala Army” and (2) if the writer was a

Sinhalese he would not have been charged.  

27. Even if the aforesaid scandalous position taken by the prosecution is

to be considered still there is no offence committed.  Section 2(i)(h)

of  the  PTA  specifically  refers  to  violence  between  different

communities and not some kind of antipathy one community might
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have against an individual of another community for  what he had

written.    

28. Therefore, far from establishing the commission of any offence, the

prosecution’s  stand  put  in  the  form  of  suggestions  to  defence

witnesses, only goes to demonstrate the abuse of process of court by

the  prosecution  which  has  already  resulted  in  the  unjust

incarceration  of  this  Accused  for  well  over  an  year.  It  was  a

submission made by the State that this  indictment was  filed  in

order to counter ‘false’ statements in the articles written by this

Accused  since otherwise the allegations  in  those articles  would

have gone unchallenged and resulted in a serious inconvenience to

the government internationally.  What more could be an abuse of

process of this Court!! 

(Vide page 04 of the proceedings dated 29.05.2009 commencing at

11.30  am;  pages  02  and  03  of  the  proceedings  dated  29.05.2009

commencing at 11.45 am)

29. The mutually  contradictory  positions  taken  up  by  the  prosecution

during the course of this trial also points to the fact that somehow,

by whatever means the prosecution wants the Accused convicted:  

a) Charges 1 and 2 state that the Accused intended or

cause acts of violence by inciting communal feelings;

b) No  evidence  was  led  on  the  occurrence  of  acts  of

violence  by  inciting  communal  feelings  or  any

intention  to  cause  acts  of  violence  by  inciting

communal  feelings.   The  purported  confession  also

does not state any intention;

c) The prosecution suggested to some defence witnesses

that  Tamils  would  have  been  angry  with  Sinhalese
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since these articles stated that the Army was harming

the Tamils;

d) The prosecution suggested to other defence witnesses

that since Sri Lankan Army is ‘Sinhala Army’ and the

writer is Tamil, all  Sinhalese will  be angry with this

Tamil writer;

e) In the final summing up the prosecution submitted to

court that the intention of the Accused when he wrote

the said passages was to record evidence against the

government to be used at a War Crimes Tribunal.

30. Even in the absence of any evidence adduced by the prosecution to

discharge the onus to make out charges 1 and 2, the defence placed

before court evidence that was not necessary in the context; but to

prove that this Accused could never have had the intention to cause

acts  of  violence by inciting communal  feelings  or  even communal

disharmony by what he wrote.

  

Comparison of Indian Penal Code and PTA provisions

31.The Defence also brings to Your Honour’s attention Section 153(A)(1)

(a) of the Indian Penal Code which states that any person who acts in

the manner described below commits an offence:

whoever by words, either spoken or written, or by signs or

by  visible  representations  or  otherwise,  promotes  or

attempts to promote, on grounds of religion, race, place or

birth,  residence,  language,  caste  or  community  or  any

other  ground  whatsoever,  disharmony  or  feelings  of

enmity,  hatred  or  ill-will  between  different  religious,
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racial,  language  or  regional  groups  or  castes  or

communities.

32.For  purposes  of  comparison,  Section  2(1)(h)  of  the  Prevention  of

Terrorism Act which states that any person who acts in the manner

described below commits an offence:

by words either spoken or intended to be read or by signs

or by visible representations or otherwise causes or intends

to cause commission of acts of violence or religious, racial

or communal disharmony or feelings of ill-will or hostility

between  different  communities  or  racial  or  religious

groups.

33. Moreover the Defence submits that the element of  mens rea in the

PTA which is expressed as “causes or intends to cause” commission of

acts  of  violence  is  a  higher  standard  than  the  Indian  Penal  Code

formulation  of  which  reads  “promotes  or  attempts  to  promote”,

since  “promotion”  can  refer  to  the  fanning  of  flames  already

created,  while “causation” requires the demonstration of  a causal

nexus between the words spoken and the consequences envisaged. 

34.The Defence therefore submits that given that the Indian formulation

is otherwise nearly identical to the formulation of the offence in the

Prevention  of  Terrorism  Act,  Indian  authorities  on  the  issue  of

incitement are of very highly persuasive value if not binding. 

35. In  Manzar Sayeed Khan v. State of Maharashtra  [2007] INSC 367 (5

April 2007) the Indian Supreme Court held “The gist of the offence

is the intention to promote feelings of enmity or hatred between

different classes of people. The intention to cause disorder or

incite the people to violence is the sine qua non of the offence

under Section 153A of IPC and the prosecution has to prove prima
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facie the existence of mens rea on the part of the accused. The

intention has to be judged primarily by the language of the book

and  the  circumstances  in  which  the  book  was  written  and

published”

36. The Defence invites Your Honour’s Court to observe that the sine qua

non of the offence in India which is the intention to cause disorder or

violence  is  the  critical  element  of  the  offence  in  the  PTA

formulation. 

37.It  is  evident  on  a  reading  of  the  articles  alleged  to  have  been

intended to incite are not in the nature of speeches that should be

envisaged under section 2(1)(h). 

“Between different communities”

38. In the case of Bilal Ahmed Kaloo v. State of Andhra Pradesh [1997]

INSC 646 (6  August  1997),  the facts  were  that  the Accused was

charged for speaking words that were almost identical in substance

to the words used by the Accused in the instant case in that he was

charged under section 153A of the Indian Penal Code and for sedition

for  spreading  stories  that  the  Indian  army  were  killing  Muslim

Kashmiris and were committing atrocities. 

39. The Supreme Court overturned the verdict of guilt  entered by the

lower Court and held that  “the common feature in both sections

being promotion of feeling of enmity, hatred or ill-will ‘between

different’ religious or racial  or language or regional groups or

castes  and communities  it  is  necessary that at least  two such

groups or  communities  should  be  involved.  Merely  inciting  the

feeling of one community or group without any reference to any

other  community  or  group  cannot  attract  either  of  the  two

sections. The result of the said discussion is that appellant who
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has not done anything as against any religious, racial or linguistic

or regional group or community cannot be held guilty of either

the offence under Section 153A or under Section 505(2) of IPC.”

40.Incidentally,  in  the  same  case,  the  Accused,  who  was  a  Kashmiri

militant, was convicted of the offence of possession of firearms.

41. The Defence submits that since intention to cause violence is the sine

qua non of the offence in the Indian Penal Code section, and since

the Charge states that the Accused Tissainayagam intended to cause

violence through inciting communal disharmony, the case of Kaloo is

directly applicable to the instant case and is not distinguishable.

42. In  the  case  cited  by  the  Prosecution,  Satya  Ranjan  Bakshi  v

Emperor, the words referred explicitly to Europeans killing Indians

(two classes),  and not to EI  Railway officials  who happened to be

Europeans.  Kaloo  is in any case a subsequent decision, the facts of

which are directly relevant to the instant case.

43. The Defence submits that the Accused Tissainayagam has not done

anything as against any religious, racial or linguistic or regional

group or community. He has only criticized the government and the

State security forces, and not directed any criticism or attack against

any race or religion. 

44. It is to be noted that the “state security forces” comprise persons

from at  least  five  ethnic  groups,  Sinhala,  Tamil,  Moor,  Malay and

Burgher and therefore, any criticism or displeasure expressed towards

the armed forces cannot be seen to be an attempt to incite violence

on  the  basis  of  race  or  ethnicity.  Tissainayagam  himself  did  not

consider the state security forces to be “Sinhala”,  since he helped

the families of the disappeared in the South, who themselves were all

Sinhala.
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45. The Defence therefore submits that the Government and the State

security forces are comprised of persons from diverse races and all

four religions; any conviction of the Accused would have to be based

on  the  absurd  assumption  that  the  Government  and  the  security

forces belong to only one religion and one ethnic group.

46. The Defence  therefore  submits  that  according  to the  authority  of

Kaloo, and according to the plain meaning of the words of the Act,

the Accused cannot be convicted for the offence of causing violence

by inciting communal feelings.

47.The Defence also wishes to bring the following Indian authorities on

Section 153(A) to Your Honour’s attention.

Objective Test - Reasonable man standard

48. In  Ramesh Chotalal Dalal v. Union of India & Others  [AIR 1988 SC

775], the Indian SC approving the observations of Vivian Bose, J. in

Bhagvati Charan Shukla v. Provincial Government [AIR 1947 Nagpur

1],  the  Court  observed  that  “the  effect  of  the  words  must  be

judged from the standards  of  reasonable,  strong-minded,  firm

and  courageous  men,  and  not  those  of  weak  and  vacillating

minds, nor of those who scent danger in every hostile point of

view. It is the standard of ordinary reasonable man or as they

say in English Law, "the man on the top of a clapham omnibus".

This observation was again cited with approval in Manzoor Sayeed

Khan’s case in 2007. 

49. At page  532  of  Ratanlal  and Dhirajlal  on the Law of  Crimes  (23
rd

edition) the writer observes that “for judging what are the natural

or probable consequences of the writing, it is permissible to take

into  consideration  the  class  of  readers  for  whom the  book  is
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primarily  meant  as  also  the  state  of  feelings  between  the

different classes or communities at the relevant time.”

50.Thus, the standard that should be adopted in relation to judging the

natural  and  probable  consequences  of  the  words  should  be  the

reasonable, strong minded, firm and courageous reader of the English

language publication in question. 

51. It  is  also  important  to  take  into  account  the  class  of  readers  for

which the publication was intended. Witness for the Prosecution gave

evidence that less than 50 copies were kept for sale.

(Vide page 3 of  the proceedings dated 26.01.2009 commencing at

12.05 pm)

52. The question therefore is whether the Accused could have intended

to cause violence through the editing of a Magazine which was sold to

less  than  50  English  language  readers  form Colombo,  the  likes  of

whom frequent the Vijitha Yapa Bookshop. Therefore the question is

whether the reasonable man of affluence from Colombo would be

excited to violence by reading the text in extract “X”? The Defence

contends that the answer is an unequivocal NO.

Context

53. In Ratanlal and Dhirajlal on the Law of Crimes (23
rd
 edition) page 530-

531 the writer cites Ghulam Sarwar’s case and comments as follows

“In order to ascertain the intention of the accused, the offending

article must be read as a whole and the circumstances attending

the  publication must  be  taken  into account.  A  person  cannot,

therefore, be convicted under this section where the article does

not  show  any  intention  as  is  referred  to  in  the  section  even

though isolated portions of the article may, taken by themselves,

fall within the section.”
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54. Again in  Manzar Sayeed Khan’s case (2007) it was held that  “The

matter complained of within the ambit of Section 153A must be

read as a whole. One cannot rely on strongly worded and isolated

passages  for  proving  the  charge  nor  indeed  can  one  take  a

sentence  here  and  a  sentence  there  and  connect  them  by  a

meticulous process of inferential reasoning.”

55. The Defence firstly submits that Charge 1 and must fail  in limine

for the reason that the Prosecution, in alleging that incitement

was caused or intended to be caused,  have relied on a certain

strongly  worded passage.  While  the  Defence  strongly  rejects  the

suggestion that even those passages would fall within the ambit of

this  section,  it  wishes  to  draw the  attention  of  the  Court  to  the

contents and context of the articles in question. 

56.Both articles are pieces on the prevailing politico-military realities as

perceived  by  the  writer  at  the  time the  respective  articles  were

written. They neither explicitly nor implicitly encourage nor exhort

readers to take up arms, nor to hatred of another group. They are

merely meant to draw to the attention of readers of the Magazine, to

wrongs committed by the Government and military as perceived by

the writer. 

Honest Agitator

57. In the case of Emperor v Banomali Mahorana, the following dictum

was issued by Meredith J (as cited in Gaur page 1376 para 2)  “I do

not think this section was ever intended to apply to the case of

the honest agitator, whose primary object is to secure redress of

certain wrongs,  real or fancied, and who is not actuated by the

base  mentality  of  a  mere  mischief-monger.  If  the  writer  is

expressing views which he holds  honestly,  however  wrong that
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may be, and has no malicious intention, I do not think he can be

brought within mischief of this section…”(emphasis added).

58. In Iswari Prasad Sharma (cited in Ratanlal page 531) it was held that

“a  writer  cannot  be  convicted  under  this  section  where  it  is

possible that he may have, without any malicious intention and

honestly, though wrongly in the opinion of the court, thought that

he should express himself in the manner which he did with a view

to the removal of causes which according to him were promoting

or  had  a  tendency  to  promote  feelings  of  enmity  or  hatred

between different classes of citizens of India.” (emphasis added).

59.Firstly,  these  authorities  indicate  that  merely  because  the

Prosecution or the Court believe the contents of the words written to

be false, it does not render the Accused more culpable than if the

words were true. Even in the event that that were not the case, the

Prosecution  has  not  even  attempted  to  lead  evidence  that  the

allegedly offending words were untrue. 

60. Secondly the Court must be convinced beyond reasonable doubt that

the  Accused  intended  to  cause  violence,  and  did  not  write  the

allegedly  offending  words  with  a  desire  to  redress  perceived

wrongs. 

61.The Defence contends that the Prosecution has not established that

the writer maliciously intended to write the article in question so as

to cause violence. Your Honour is respectfully invited to consider the

following submissions in the light of the authorities cited above:

62.The prosecution’s case was that the Accused committed the offences

and in purporting to discharge its onus of proving beyond reasonable

doubt the offences described in the indictment, summoned and led
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the evidence of police officers who said nothing except produce a

purported confession of the Accused. 

63.The  prosecution  also  called  a  witness  from the  Bank  to  produce

certain statements of account and a person from Vijitha Yapa Book

Shop who said that only about 50 copies of the said Magazine North

Eastern Monthly were available for sale at their book shop, amongst

other evidence, which will be dealt with later. 

Possible intention of the Accused

64. Firstly, the background of the Accused and evidence of with what

intentions he has consistently acted in his life were placed before

Court  through  witnesses  Shakya  Nanayakkara and  Vasudeva

Nanayakkara.  The evidence in this regard was not contradicted or

even sought to be controverted by the prosecution. 

65. The Court has been told that this Accused is one who lived his life

mainly  in  Colombo,  attended  a  leading  private  school  in  which

students  of  all  communities  sat  together  in  one  classroom  and

subsequently  graduated  from  the  University  of  Peradeniya.    His

father  retired  as  Director  of  Information  and  later  served  under

several  Prime  Ministers  as  an  Assistant  Secretary  to  the  Prime

Minister.  

(Vide Dock statement of the Accused made on 20.03.2009 at 10.45

am)

66. The Accused, in his working life had always stood up for the underdog

or the oppressed.  He had even lost his  own job on account of

speaking up for other workers.  

(Vide Dock statement of the Accused made on 20.03.2009 at 10.45

am)
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67. During 1988 to 1990 period of the 2
nd
 JVP insurrection in the South

the Accused helped the cause of the families of the disappeared, who

were all Sinhala youth.  He had compiled names of missing persons

which  was  sought  to  be  carried  to  the  United  Nations  working

committee  meetings  in  Geneva  by  His  Excellency  Mahinda

Rajapakse who was an opposition MP at that time. 

(Vide page 2 of the proceedings dated 23.03.2009 commencing at at

11.05 am) 

68. The fact that H. E. Mahinda Rajapakse tried to take this information

to Geneva in 1990 is incontrovertible as it is the subject matter of a

judgment of the Supreme Court reported in  1992 (2) SLR at page

223 (Mahinda Rajapakse Vs. Kudahetti and others).

69. The  evidence  of  witnesses  Shakya  Nanayakkara  and  Vasudeva

Nanayakkara were not sought to be challenged by the prosecution.

70. Evidence was also led of  the fact  that  the Accused  helped  the

families of the disappeared in very many other ways without any

payment  entirely  as  acts  of  voluntary  service.  He  also  worked

together with two others on a project to create a documentary about

the children orphaned as a result of acts of terror perpetrated by the

IPKF, the LTTE, JVP and other paramilitary groups in the East of Sri

Lanka.

(Vide pages 10, 11, 12 and 14 of the proceedings dated 20.03.2009;

page 02 of the proceedings dated 20.03.2009 commencing at 11.40

am; page 1 and 2 of the proceedings dated 23.03.2009 commencing

at 11.05 am)

71.No suggestions  were  put  to  those  who  spoke of  the  said  track

record of the Accused, anything to the contrary or that he was a

man whose history showed that he intended to cause communal

disharmony.  
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72. Four witnesses testified on the contents of the said two passages in  

Schedule ‘X’.  All four categorically stated that those writings will

never  give  rise  to  any  communal  violence  or  even  communal

disharmony.  Even under cross examination none of them changed

their position with regard to this matter.   Thus there is available

before  Court  sworn  testimony  of  four  witnesses  whose  unassailed

testimony is that no person reading the said passages would have

been provoked to communal violence.  Therefore it can never be said

that the natural consequence of the publication of the said passages

is acts of violence.  

(Vide page 09 of the proceedings dated 23.03.2009 commencing

at  11.05  am;  page  10  of  the  proceedings  dated  27.03.2009

commencing  at  1.05  pm;  page  01  of  the  proceedings  dated

06.05.2009 commencing at 11.50 am; page 17 of the proceedings

dated 15.05.2009  commencing at 11.15 am)

73. As stated earlier the onus of proving that the natural consequence of

the  publication  of  the  said  passages  is  communal  violence  or

communal  disharmony  rests  solely  on  the  prosecution  in  order  to

prove intention of  same.   Here is  a  case where not  only has  the

prosecution failed to discharge its burden but also the defence has

proved the contrary through its own witnesses.  

74. It is submitted with respect that Court cannot disregard the evidence

of the said four witnesses and impose another view as to what would

be the natural consequence of the said publication.

75.The truth or falsity of the contents of the passages in Schedule ‘X’

are wholly immaterial to the offence the Accused is charged with.

The defence deliberately called four witnesses who thought in four

different ways as to the factual accuracy of the writings concerned.

However, all four were unison in their view that these could never
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have  resulted in  any communal  violence or  communal  disharmony

and if that is not the natural consequence the Accused could never

have intended it.  

At page 09 of the proceedings dated 23.03.2009 commencing at

11.05 am:

m%(  fuu fcao foflka cd;Ska w;r wiu.shla we;slrkjdo@

W(  kE.  fuS fcao fofla lsishuS fyda ckjdrA.sl wiu.shlg, ckjdrA.sl

fNaohlg fyda ckjdrA.sl .egqulg ;=vqfok lsisjla kE.  ud olskafka

kE.

At page 10 of the proceedings dated 27.03.2009 commencing at

1.05 pm:

m%(  Tn  lshkafka  tfyu  fndre  lsjsjd  lsh,d  ta  .ek  lsisu  ye.Sula

mqoa.,fhl=g we;ajkafka kE lsh,d@

W(  ckjdrA.sl msjsisula we;sjkafka kE.  

At page 01 of the proceedings dated 06.05.2009 commencing at

11.50 am:

m%(  ta  fcaoh lshjsfuka  uu l,ska  lsjsjd  jf.a  cd;ska  w;r tosrsjdoslus

we;sfjkak yelshdjla ;sfhkjdo@

W(  uu ys;kafka kE

m%( fojkshg lsjsj foa lshjsfuka m%pkav;ajhla we;sfjkak mqMjkao fufyu

fohla ,shd ;shkjd lsh,d@

W(  uu ys;kafka kE

m%( l,ska  lsjsj  fojk  fcaoh  lshjsfuka  ta  wdldrfha  fus  m%pkav;ajhla

we;sfjkak mqMjkao@

W( keye
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At page 17 of the proceedings dated 15.05.2009 commencing at

11.15 am:

m%( fus ;;a;ajh we;a; fkdfjs kus,  Th lshk foa we;a; fkdfjs kus ta

lshk foa fndre kus  ta  lshk foa  iusnkaOfka  isxy, ck;dj rcfha

yuqodjg jsreoaOj fndre m%ldYhla lrkjs lsh,d ye.Sula we;s fjkjd

lsh,d Tnjykafia jsYajdi lrkafka keoso@

W( uu uSg fmr m%ldY l,d iajduSkS funoq m%jD;a;s ish oyia .kka wms

lshj,d  ;sfhkjd  ixy,  fn!oaO  .d%uSh  m%foaYj,os   kuq;a  tfyu

;;a;ajhla ck;dj ;=< we;sfj,d keye. 

76. As to the accuracy of the writings concerned the views of the four

witnesses are as follows:

a) Vasudeva Nanayakkara - Vide pages 12 and 13 of the

proceedings  dated  23.03.2009  commencing  at  11.05

am.

b) Mrs. Manouri Muttettuwegama - Vide pages  2, 4,  12,

13,  15 of  the  proceedings  dated  27.03.2009

commencing  at  12.30pm;  pages  7  and  8  of  the

proceedings  dated 27.03.2009  commencing  at  1.05

pm)

c) Y.K. Hemachandra de Silva - Vide pages 10 and 11 of

the  proceedings  dated  06.05.2009  commencing  at

11.20 am; pages 01  and 08 of the proceedings dated

11.05 am commencing at 06.05.2009)

d) Ven. Baddegama Samitha Thero -  Vide pages 3, 4, 24

and 15 of the proceedings dated 5.05.2009; pages 12,

14,  15,  17 and  18  of  the  proceedings  dated

15.05.2009 commencing at 11.15 am)
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77. The Defence also produced several  newspaper articles to show that

this type of news are published almost everyday, yet no one has been

instigated  to  communal  violence  as  a  result.  Particularly,  ‘Daily

Mirror  newspapers  dated  29.03.2009  (jsjsjsjs25),  24.03.2009  (jsjsjsjs26),

16.03.2009 (jsjsjsjs27), 21.03.2009 (jsjsjsjs28), 25.03.2009 (jsjsjsjs29) and ‘Sunday

Leader’  newspapers  dated  20.08.2006  (jsjsjsjs15),  01.102006  (jsjsjsjs16),

08.10.2006  (jsjsjsjs17),  15.10.2006  (jsjsjsjs18),  12.11.2006  (jsjsjsjs19),  19.11.2006

(jsjsjsjs20),  26.11.2006  (jsjsjsjs21),  03.12.2006  (jsjsjsjs22),  17.12.2006  (jsjsjsjs23),

21.01.2007 (jsjsjsjs24) and (Vide page 1 to 6 on 07.05.2009).

78. Section 81 of the Evidence Ordinance obligates court to presume the

genuineness  of  certain  type  of  documents.  That  list  includes  a

newspaper.  This  principle  was  particularly  recognised  in

Mihindululasuriya v David, reported in 57 NLR 382.

79. In any case, the prosecution also conceded that the said newspapers

were in fact published. The truth or otherwise of the articles/news

items in those newspapers is irrelevant to the matter in issue. The

fact is that  those were published,  but no violence, communal or

otherwise, resulted as a consequence.

(Vide pages 6 and 7 of the proceedings dated 07.05.2009).

80.Therefore here is a case where it is not only that the prosecution has

failed to discharge its burden and prove that the natural consequence

of the publication of the statements in ‘X’ necessarily is communal

violence, but the Defence has gone on to prove that such writings do

not result in violence between communities.

Charge 3

81.The third Charge under the Emergency Regulations (Regulation 6 (c)

of  the  Emergency  (Prevention  and  Prohibition  of  Terrorism  and

Specified Terrorist Activities) Regulations No. 07 of 2003) relates to
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the collection of money for the furtherance of terrorism or specified

terrorist activities. 

Charge 3- 

by; lS fjs,dfjs oS ia:dkfha oS yd tu l%shd l<dmfha oSu hqIau;d hus ;%ia;jdoS

l%shdjla fyda  ksYaps; ;%ia;jdoS  l%shdldrlula idlaId;alr .ekSu Wfoid tkus

cd;sjdoS  wix.;sh ke;fyd;a  oqrAfps;ksl fyda  tosrsjdoS  ye.Sus  we;slsrSug ;

%ia;jdoh ioyd uqo,a  tl;= lsrSfuka  fyda  fhojSfuka  wdOdr lrkakd jQ  fyda

Wmldr  lsrSfuka  fyda  fhojSfuka  North  Eastern  Monthly  i.rdj  m,lsrSu

ioyd uqo,a tl;= lsrSfuka fyda fhojSfuka 2006 foieusnrA 06 jk oske;s wxl

1474$5 ork Y%S ,xld m%cd;dka;%sl iudcjdoS ckrcfha .eigs m;%fha ^w;sjsfYaI&

m%ldYs; 2006 wxl 7 orK yosis wjia:d ^;%ia;jdoh yd jsfYaIs; ;%ia;jdoS l

%shd je,elajSu iy ;ykus lsrSu& ksfhda.hkays 6 ^we& ksfhda.h iu. lshjsh

hq;= 10 jk ksfhda.h hgf;a ovqjus ,ensh hq;= jrola isoql< njh.

82.The Prosecution has not led any evidence, neither does any evidence

exist to suggest that the Accused committed or collected monies for

the furtherance of acts of  terrorism as defined by the Emergency

Regulations. 

83. Since Charge 3 refers to the facts and circumstances of Charges 1 and

2,  it  is  clear  that the act or series of acts that are sought to be

prosecuted  under  the  Charge  is  the  collection  of  money  for  the

furtherance of specified terrorist activities.

84. Therefore, if the Accused is found “not guilty” of Charge 1 and 2, he

cannot be convicted of Charge 3 since then the writing and editing of

the words in Extract “X” would not amount to an offence under the

PTA, and thus would not be a “specified terrorist activity.”

85. The only  evidence  the  prosecution  seems to  be  relying  on  is  the

purported “confession”  of  the  Accused,  which  was  allowed  to  be

marked in evidence after the  voir dire. Even so, the Defence urges

Your Honour to consider the serious infirmities in this document and
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the requirements of the law with regard to confessions. Particular

reference is made to the evidence that emerged after the said order,

with  regard  to  the  unreliability  of  this  tampered  document,  in

addition to the various discrepancies high-lighted at the voir dire.

86. If the prosecution relies on this purported confession to prove charge

3,  then it  must  assert  that  the  contents  are  true.  The  unaltered

statement very specifically says that the Accused did not want any

money from Baba.  With  that  fails  the  mens  rea  relevant  to  this

charge.

87. The  Accused’s  hand-writing  has  been  altered  subsequently  to

indicate  that  he  asked  a  person  named  Baba  from  the  LTTE  to

provide  him  with  monies  for  the  publication,  when  in  fact  the

original statement made by the Accused is that he intimated to

Baba that he did not want the monies from the LTTE. 

88. This is evident if one were to look carefully  at page 031021 of the

statement  in  Tamil  where  the  word  in  Tamil  for  “I  said I  don’t

want” has been altered in blue ink (the statement was made in black

ink) to read “I said I want”.

89.The following points were urged by Counsel during the hearing  

• The alteration was made by some person other than the Accused

since it is in blue ink;

• The  word  “I  said  I  don’t  want”  is  visible  even  though  the

alteration has been made on top of the original word;

• The alternation has not been initialled by the Accused unlike all

other 57 alterations; 

• Subsequent  to  the  alteration,  the  word  as  appears  in  Tamil

“vendum-mendren” is wrong and is never used in that  manner,

since when the words “vendum”(I want) and “endren”(I said) are

conjoined, the last letter of the first word and the first letter of
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the  last  word  (M  and  E(eh)  are  collapsed  to  make  one  letter

“me”(meh),  so  that  the  word  would  correctly  read

“vendumedren” and not “vendum-mendren” as appears now; 

• The word appears in this erroneous form because when the word

“vendaamendren” was changed to “vendum-mendren”, the “da”

sound was changed to “du” but the character than elongates the

word  “da”  to  “daa”  (in  Tamil  aravu,  alapilla)  remained.  That

character was changed to “m”, to cover up the alteration, albeit

while doing violence to Tamil grammar and spelling;

• After  the  word  “vendaamendren”  later  altered  to  “vendum-

mendren”, the next phrase that appears is “despite this money

was deposited”(eninum) This sentence would have meaning only if

the  word  “vendaamendren” was  used.  The  logical  law of  non-

contradiction does not permit one to say “I said I want; despite

this money was deposited”

(Vide page 3 of the proceedings 16.02.2009 commencing at  2.35

pm  and  pages  2  and  3  of  the  proceedings  dated  24.02.2009

commencing at 1.15 pm).

90. After these submissions were made, the Mudaliyar recorded that he

substantially agreed with the arguments made by Counsel relating to

the improper use of the Tamil language, and Your Honour’s Court was

pleased to observe that  the Mudaliyar agreed with the contention

of Counsel for the Accused. 

(Vide pages 1 and 2 of the proceedings dated 24.02.2009 commencing

at 1.30 pm)

91. It is clear therefore that the Accused has neither solicited any funds

from the LTTE for any purpose, nor done any act in furtherance of a

specified terrorist activity, and that the only allegation that he did,

is  based  on  a  fraudulent  alteration  of  the  Accused’s  purported

confession.
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92. The  charge  states  that  this  money  was  used  for  the  purpose  of

printing and publishing North Eastern Monthly magazines. However,

the “confession” relied on by the prosecution states that it was

used to purchase a “server” (equipment to access the internet)

for the computer. Here again the charge is not made out from the

only item of evidence led by the prosecution.

93. Even  the  evidence  of  the  bank  witness  and  documents  namely,

monthly  statements  of  account  of  the  Current  Account  No

0010361214  of  Rennaissance  Publications  Guarantee  Ltd  for  the

months  of  March  2007,  April  2007 and June 2007  (P2 (8))  do  not

support  the  charge.   The  two  relevant  deposits  (the  third  cash

deposit alleged to have been made on 25.06.2009-vide pg 02 at 10.55

am  on  03.03.2009  falls  outside  the  period  specified  in  the

indictment)  are  “cash”  deposits  by  unknown  persons  at  a  branch

office of the bank. But the said purported confession relied on by the

prosecution states that  the monies were received by Telegraphic

transfer.

At Page 031022 of the purported confession:

“...fuu  uqo,a  tla  j;djla  refuu  uqo,a  tla  j;djla  refuu  uqo,a  tla  j;djla  refuu  uqo,a  tla  j;djla  re. 5000  la  oqkakd 5000  la  oqkakd 5000  la  oqkakd 5000  la  oqkakd.  fuu  uqo,a  fuu  uqo,a  fuu  uqo,a  fuu  uqo,a

Telegraphic Transfer (TT) udrA.fhka f.jsjdudrA.fhka f.jsjdudrA.fhka f.jsjdudrA.fhka f.jsjd.  kuq;a ia:sr jYfka  kuq;a ia:sr jYfka  kuq;a ia:sr jYfka  kuq;a ia:sr jYfka

fuS  uqo,a  fldfya  isg  wdjdo  ljqre  tjsjdo  lshd  ug  lSugfuS  uqo,a  fldfya  isg  wdjdo  ljqre  tjsjdo  lshd  ug  lSugfuS  uqo,a  fldfya  isg  wdjdo  ljqre  tjsjdo  lshd  ug  lSugfuS  uqo,a  fldfya  isg  wdjdo  ljqre  tjsjdo  lshd  ug  lSug

wudrehswudrehswudrehswudrehs. ...”    

and (Vide pages 3, 4 and 5 of the proceedings dated 03.02.2009).

94. The statements in the purported confession are so different to the

acts described in charge 3 of the indictment. Thus, the prosecution

cannot blow hot and cold at the same time: it must either assert that

the details in the purported confession are true, in which case the

charge must necessarily fail; or else, if the prosecution abandons the

purported confession, then there is no evidence at all before court in

respect of this charge.
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Conclusion

95. In these circumstances the following becomes clear:

1. The prosecution has not led any evidence of intention to prove

charges  1  and  2.  In  any  case,  it  is  the  position  of  the

prosecution that the intention of the Accused was to make a

record of war crimes and not what he is charged with; he must

have the advantage of that concession by the prosecution;

2. Acts of violence by the inciting of communal feelings, is not

the  natural  consequence of  the  passages  contained  in  “X”;

four  defence  witnesses  said  so  under  oath;  publication  of

similar news items/articles have not resulted in violence;

3. The life and history of this Accused shows that he could never

have had the intention he is charged with;

4. The purported confession is  tampered with and altered and

cannot be considered a genuine document; in any case it does

not prove charge 3; it is contradictory on every material point.

96. In such circumstances it is submitted with respect that Your Honour

will  not hesitate to find the Accused “not guilty” of all  the three

charges and acquit him.

Attorney at Law for the Accused

This 17
th
 day of July 2009
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